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DIGEST:

l. Agency characterized protester's Freedom
of Information Act (FOIA) request as
protest and deaied 1t for failure to state
a basis of protest; protester subsequently
protested to agency 1a detail after
receipt of FOIA materials and protested to
GAO withia 10 workiag days of ageacy's
deaial of protester's self-styled "appeal
of the deaial of our protest.” GAO finds
that protester did aot have any basis for
protest until receipt of FOIA materials
and, therefore, that protester's initial
protest was filed oaly after receipt of
material. Subsequent protest filed at GAO
withian 10 workiag days of agency's deaial
of initial protest 1s timely.

2. Sole-source award of coatract on
total-package basis is unjustified where
evideace supports coaclusion agency took
little or no action to ideatify aand to
evaluate possible alternatives. However,
because contract 1Is ia advaaced stage of
completion, ageacy should issue solicita-
tioa ia connection with evaluation of
whether to exercise options.

Jervis B. Webb Compaay (Webb) protests the sole-source

award of contract No. DLA400-83-C-1419 to the Sperry Cor-
poratioan (Sperry) by the Defease Logistics Agency (DLA).
Eaton~-Kenway, Inc. (Eaton) has filed a related protest
against DLA's inclusion of certain option provisioas 1ia
Sperry's contract. We sustain Webb's protest. Since our
resolutioan of Webb's protest and our recommeadatioans for

corrective actioa are dispositive of this matter, we do aot
reach Eaton's protest, although we have coasidered Eatoa's
comments to the exteant they are relevant to Webb's protest.

On February 24, 1983, DLA awarded Sperry a sole-source

letter coatract, subject to "definitization,” in the
estimated amount of $2 millioa for the developmeat of
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specifications and desiga of automated materials handliag
systems (referred to by DLA as "Iategrated Materials
Compféxes" or IMC's) for two DLA supply depots. (IMC's are,
i1 effect, computerized warehouses ia which the pickiayg,
packiag and shippiag fuactions, for iastaace, are all auto-
mated.) DLA required that the IMC's be compatible with
DLA's existing systems, primarily the MOWASP (Mechanization
of Warehousiag aand Shipment Processing) system. This latter
system handles the bookkeepiag chores associated with
iaveatory control, such as keeping track of orders received,
parts ian stock, etc., whereas the IMC was expected to haadle
the physical iaventory fuactions, such as pickiag parts out
of bins, packiag and craftiag them aand labeling them for
shipmeat. To coordinzate these fuactions, the IMC would have
to be able to accept an order issued by MOWASP and then
report to MOWASP whea shipmeat actually occurred., The final
contract lacludes option provisions 1an the approximate
amouat of $58 millioa for the iastallation of the two
systems. There was a0 public notice of the procuremeat
uatil a synopsis of the award of the letter contract was
published i1 the Commerce Businaess Daily (CBD) on March 9,
1983, after award of the contract.

Sperry was at this time developlag an IMC for the
Navy kaowa as the Naval Iantegrated Storage, Tracking and
Retrieval System, or NISTARS. DLA justified the sole-source
procurement to Sperry oa the basis that NISTARS was the oaly
kaown system capable of meeting DLA's miaimum needs withia
the required time. The coatract also contemplates the
adaptation of Navy NISTARS warehouses to DLA depots to house
the IMC's.

DLA's rationale for the sole-source determination can
be summarized as follows: (1) the desiga and iategration
of the IMC system software with DLA's existiang iLaveatory
support systems Ils critical to the success of the IMC;

(2) given the complexity of the effort, the less origiaal
design that 1s required, the less the risk of unacceptable
delays or failures; aad (3) by adaptiag NISTARS software,
which was estimated to be 75 percent compatible with the
IMC, DLA will minimize these risks. DLA's support for this
rationale is reflected ia four documeats:

I. A determination aad fiadings (D&F) which
states that DLA proposed to acquire
services for the design of IMC's for two
depots aad, at the optioa of the govera-
ment, require the contractor to furaish
and 1iastall the systems. The estimated
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amount of the coatract 1s $2 million. As
justification for the negotiatioa of the
coatract, the D&F states that although it
{s possible to describe performance
standards, it was not possible for DLA to
draft adequate desiga specifications to
permit an advertised procuremeant. The
D&F also 1otes that NISTARS was scheduled
to be operatioaal tn March 1983 aad
incorporates the sole-source justifica-
tior discussed below.

A sole-source justification which states
that DLA has an urgeat need to replace
the existing material handliag and con-
trol systems at two depots and describes
in general terms the requirements of the
reeded systems. The justification also
states that, based oa experience with
cartaia systems withia the armed ser-
vices, the developmeat of a n1ew system 1is
a tlme coasumliag and error-proae

process., Based on these factors, the D&F
concludes that 1t is esseatial to use an
already existing design and states that
NISTARS is the oaly known system with the
capability to achieve the required levels
of performance. The sole-source justifi-
catior also states that the NISTARS soft-
ware is 75 percent compatible "without
major change” with DLA's existing systems
and concludes that "fallure to utilize
the provea and existiag NISTARS software
to the maximum extent practicable will
axpose DLA to the very risky anad
time-coasuming process of aew software
development.”

In support of some of the coaclusioas
expressed in the D&F, DLA refers to a
one-page, uansigned aad undated documeat
entitled "Conclusions,” which DLA states
outlines a briefiag by consultants
employed by DLA to look at NISTARS. The
portioa of this document to which DLA
refers states "A ball park estimate iadi-
cates that 75 perceat of the existing
NISTARS software can be used without
major chaage.”
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IV. DLA also refers to an additional two-page
document eatitled "Experience with

<7 Integrated Materials Systems,” which

- describes, briefly, the problems with two
systems kaown as "AWARES"” and "WICS" which
leagthened their development time and
describes their production rates as about
20 actioas per hour. This documeat also
tdeatifies NISTARS as "scheduled to be
operational in March 1983," describes
several design features of the system, and
ascribes a production rate of 50 actioas
per hour to NISTARS. This document, also
uasigned and uadated, appears to have been
prepared for Webb ia response to its FOIA
request.

Ta a one paragraph letter dated March 11, 1983, Webb
submitted a request uader the Freedom of Iaformation Act, 5
U.S.C. § 552 (1982) (FOTIA), for DLA's sole-source justifica-
tion and a copy of the contract awarded to Sperry; ia this
letter, Webb advised that it was "formally protesting”™ the
award.,. DLA forwarded the requested information to Webb ia a
letter dated March 28 which stated, ia part, that "Since
your letter contained no explanation of the basis for your
protest conaceraiag the award of this coatract, I can only
deay the protest.” Webb respoaded 121 a letter dated
April 6, 1983, characterized as an "appeal of the deatal of
our protest,” in which Webb challeaged DLA's sole-source
justification ia detail and at length based on the iaforma-
tioa provided by DLA under the FOIA. DLA respoaded with a
denial of Webb's protest on April 26, 1983, Webb protested
to our Office on May 9, 1983,

Webb coatends that DLA's award of this coatract to
Sperry on a sole-source basis was improper. Eatoa, which
did aot file a protest uatil after the August 1983
"definitization” of Sperry's contract, challenges the
inclusion of options for the development aad iastallationa of
the two systems in Sperry's contract.

TIMELINESS

DLA coateads that Webb's protest is untimely (and
therefore not for consideration) because Webb allegedly
failed to file its protest with GAO within 10 working days
of f{aitial adverse ageacy action on Webb's initial protest
to DLA as required by our Bid Protest Procedures, 4 C.F.R.
§ 21.2(a) (1984). DLA regards Webb's first letter,
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communicating Webb's Freedom of Information Act (FOIA)
request, as Webb's initial protest. We disagree.

Our Bid Protest Procedures are iateanded to provide
protesters aand others a fair opportunity to preseat their
cases while miaimiziang disruption of the governmeat's pr.-
curemeats. See Peaasylvania Blue Shield, B-203338,

Mar. 23, 1982, 82-1 C.P.D. 1 272, TIa recogaition of this
purpose, we have held protests to be timely where a pro-
tester diligeatly pursues, under the FOIA, the ifiaformatioa
which forms the basis for the protest and files its protest
withia 10 workiag days of receipt of that iaformation. See
J.C. Yamas Compaay, B-211105, Dec. 7, 1983, 83-2 C.P.D.

{ 653; Tracor Jitco, Iac., B-208746, Jaa. 31, 1983, 83-1
C.P.n. Y 98.

We fiad aothiag {n the short announcemeat in the CBD
which might have formed the basis for Webb's protest. We
believe that Webb had no iaformation which might have formed
a basis for protest until Webb received the materials it had
requested from the Navy under the FOIA. We, therefore,
regard Webb's {aitial correspoadence with the Navy as
aothiag more thaan a request uader the FOIA. Moreover, Webb
requested this iaformatioan from the Navy promptly after
aotice of the coatract award appeared i the CBD and
promptly protested to the Navy after its receipt of these
materials. Webb's subsequent protest to our Office was
filed within 10 working days of the Navy's initial adverse
action on this protest. Consequently, Webb's protest is
timely.

V=

EBB'S POSITION

Webb coatends that DLA's sole-source determiazation was
improper because the bases upon which it was made were
inaccurate. In support of this conteationa, Webb states that
several firms have the capability to perform this work and
contends that NISTARS was not a proven system at the time
DLA's decision was made aand that it is aot aow. From this
Webb concludes that DLA's reference to usiag "75 perceant of
the proven existiang NISTARS software” or to NISTARS as an
existing system in support of the sole-source justification
was improper.

Webb also conteads that, since the IMC project involves
the site adaptation of existing designs for both the system
and the buildiag, DLA could have competed the separate parts
of this contract, e.g., desiga, developmeat aad implementa-
titon, and completed the work in about the same time that the



nroject will take uander DLA's sole-source to Sperry. Webb's
cerpretation of the performaance schedule, we aote,
cemplates the sole-source award of the design coatract to
Sedlak, a Sperry subcontractor, to which Webb states it
would ot object.

DLA'S POSITION

DLA conatends that its sole-source determination had -
reasonable basis. Ia support of this assertion, DLA states
that NDLA eagineers, with experience ia materials handling
systems, determined that NISTARS was the only known system
with the capability to meet DLA's needs ian view of the
urgency and techaical risks assoclated with developiang a new
system. DLA also poiats out that Sperry was the oaly one
with rights to the NISTARS software, at least until October
1983, when the goverament would get rights in the software,
and that DLA therefore had to sole source to Sperry {f the
NISTARS system was to be used.

DLA also characterizes Webb's protest as a challenge to
DLA's use of a total-package coatract and contends that DLA
reasoaably determianed that the components of the system
could anot be broken out without incurring unacceptable
techanical risks, DLA also poiats out that Wehbhh 1ever
alleged that it could desiga DLA's IMC's.

-GAO ANALYSIS

DLA refers to an appareat iacoasisteacy between Webb's
objections to DLA's sole-source to Sperry for the total
project while, at the same time, Webb states that it would
210t have objected to the sole-source award of the desiga
contract to Sedlak, Sperry's subcoatractor. Ia our opinion,
the clear meaniayg of Webb's statemeant 1is that Webb would 1ot
have objected to the award of the design contract to Sedlak
if the remaiader of the c¢coatract items were competed. Ia
other words, we interpret Webb's protest as a challeange boch
to the sole-source award to Sperry and to DLA's determina-
tion to procure by a total-package approach rather than by
separate procurements of the divisible portions of the
coantract.

We have greater difficulty recoaciliag certala apparent
iacoasistencies in the positions advaaced by DLA. We aote,
for iastance, that although DLA's sole-source justification
relies heavily oa the notion of NISTARS as aa imminent,
proven system, our review of NISTARS proygress reports,
requested from the Navy, shows that NISTARS was well behind

-
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the schedule suggested by DLA duriag the period ian which
DLA's decision was made. As further evidence, we understand
that, 4t the present time, NISTARS is neither operational
nor fully accepted by the Navy, more thaan 20 moaths after
the "scheduled March 1983 operational date” posited by DLA,
which teads to support Webb's assertion that NISTARS was
aot, contrary to DLA's position, a "provena, existiag” sy-

at the time DLA made this determination. We find it
difficult to believe, in these circumstances, that reason-
able inquiries to the Navy would not have disclosed the
actual status of NISTARS and must coanclude that DLA either
was aware of this iaformation and elected to ignore {t 12
making this sole-source determination or that no such
inquiries were made. Moreover, we note that other portions
of the consultant's briefiag document state that substantial
changes will be required to both NISTARS and DLA's existiag
systems 12 order for them to fuanction as a system; ia our
opinion, this raises serious questions about DLA's assertion
of NISTARS compatibility as a justification for the
sole-source.

As a general rule, procurements must be conducted on a
competitive basis to the maximum extent practicable. ]
Because of this requiremeat for maximum practicable competi-
tion, sole-source determinations are subject to close scru-
tiny by our Office. Precision Dynamics Corporation, 54
Comp. Gen. 1114 (1975), 75-1 C.P.D. ¥ 402, We have held,
however, that sole-source acquisitions may be authorized
where (1) the agency's minimum needs can be met oaly by
items or services that are unique, (2) time is of the
essence and only one known source can meet the agency's
needs within the required time frame, (3) a sole-source
award is required to assure compatibility or inter-
changeability of parts between the procured item and exist-
iag equipment, or (4) an award to other than the proposed
sole-source contractor would pose unacceptable techaical
risks. ROLM Corporation, B-210836, Oct. 25, 1983, 83-2
C.P.D. § 492. Similarly, we have consisteatly held that it
is for the contracting officer to determine whether to pro-
cure by means of a total package or to break out divisible
portions of its total requirements. Chicago City-Wide
College, B-212274, Jan. 4, 1984, 84-1 C.P.D. § 51; Secure
Engineering Services, Inc., B-202496, July 1, 1982, 82-1
C.P.D. ¢ 2.

The standard we apply is one of reasonableness, i.e.,
so long as the contracting agency's determination was rea-
sonable, our Office will 2ot question the decision. Federal
Data Corporatioa, 59 Comp. Gen. 283 (1983), 80~-1 C.P.D.

1 167; Chicago City~-Wide College, supra. Ia order to
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sacisfy the requirement for reasonableness, however, a
determination must reflect the reasoned judgment of the
contraé¥iang officer based on the iavestigation and
evaluation of the evidence reasonably avallable at the
time. Apex International Management Services, Inc., 60
Comp. Gen. 172 (1981), 81-1 C.P.D. ¥ 24,

In applying these criteria, we have consistently
approved of total-package procurements conducted on a com-
petitive basis where the agency reasonably established a
requirement for a siagle contractor approach. See, e.g.,
Masstor Sv=«z2 : Corporatioan, B-211240, Dec. 27, 1983, aff'd,
B-211240.:, Fe.. 4, 1984; Chicago City-Wide College, supra;
Southwest Marine, :ac., B-204136, July 30, 1982, 82-2
C.P.D. § 60. We have also approved of sole-source
total-package procurements where, for iastance, the procure-
ment was 1atended to fulfill an interim requirement while
the agency put together a competitive procurement-—and the
sole-source determination was the result of two market sur-
veys, Interscience Systems, Iac.; Amperif Corporation,
B-201943, B-202021, Aug. 31, 1982, or where the agency rea-
sonably established that only the selected contractor could
fulfill its needs without undue technical risk. Hvide

Shipping, Inc-, B-191‘218, Augo 30, 1979, 79-2 COP.DO 1 1660

We find DLA's sole-source justification here to be
inadequate. As an iaitial matter, we note that throughout
this protest DLA has argued consistently chat NISTARS is
capable of meeting DLA's needs; DLA has offered little or
aothing, however, which establishes any reasoned basis for
the conclusion that only NISTARS could meet its needs. We
fiand, for iastance, n0o evidence of even a limited market
survey, such as that ia Bird Electronics Corporation,
B-205155, June 2, 1982, 82-1 C.P.D. ¢ 519, or of efforts to
provide public notice of the procurement 1ia advance of the
award, as required by parts 1-10 of the Defense Acquisition
Regulation 121 effect at the time.

Moreover, in view of the unresolved iaconsistencies
between the underlying information and DLA's determination
and the status of NISTARS, discussed above, of which DLA
should have been aware, we cannot understand DLA's position
that NISTARS was imminently available to fulfill this
"urgent” requirement.

In our opinion, the status of NISTARS was
uncertalin enough--and a reasonable iaquiry should have
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disclosed this uncertalaty-—-to justify DLA's waiting 8
months from February to October 1983 for the availability of
the software while it put together a competitive procurement
based, if necessary, on the modification and adaptation of
an existing design to meet DLA's needs, In this regard,
even if we agree with DLA that the development of a new
system for DLA would be an error-prone and time consuaming
effort, DLA has provided aothing which shows, that the
efforts needed to convert NISTARS to meet DLA's requirements
would be any less than the effort--and cost--of converting
any other system to meet DLA's transaction rate and other
requirements. In this connection, we note also that DLA
already had a statement of functional requirements for the
system~-used ia the sole-source RFP issued to Sperry in
advance of the letter contract--which might have been
refined to support a competition. We have stated previously
that peformance specifications of this type are preferable
to design specifications, Viereck Company, B-209215,

Mar. 22, 1983, 83-1 C.P.D. ¢ 87, and, given the actual
status of NISTARS at the time, we find unpersuasive the
suggestion that urgency precluded their refinement and use
in a competitive procurement absent some cogent analysis by
DLA.

In sum, we fiand that the record supports the conclusion
that DLA did little or naothing to identify and evaluate
alternatives which might have satisfied its needs. Webb's
protest 1is sustained.

The determination whether to recommend termination of a
contract and recompetition where there has been an unjusti-
fied award involves the consideration of several factors,
iacluding the severity of the deficiency, the impact on the
integrity of the competitive procurement system, the extent
of prejudice to potential offerors, the disruption to the
goverament's business, and other factors not enumerated
here. In this case, we are miadful not only that DLA's con-
tract with Sperry has proceeded to an advanced state, but
that DLA is in the initial stages of evaluating the exercise
of the options to implement the systems at the two depots.
We are mindful also that we have sustained Webb's protest
only against DLA's sole-source determinatioa and have not
directly addressed Webb's objections to the total package
aspects of this acquisition. Notwithstanding our lack of
direct consideration of this latter question, however, we
are of the view that DLA's present consideration of options
for what is a divisible portion of the total contract effort
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provides the best available opportunity for corrective
action through issuance of a solicitation, even if it has
the effect, perhaps anomalous, of abrogating the total
package aspect of the procuremeant and not the original
sole-source.

We therefore recommend that DLA issue a solicitaction
seeking offers for the implementation of the IMC's at these
depots and consider the responses as part of the process of
evaluating whether to exercise the options ia Sperry's
contricte.

Because this decision contaias a recommendation for
corrective action, we are furaishing copies to the Senate
Committees on Governmental Affairs and Appropriations, and
the House Committees on Governmeat Operations and Appropria-
tions, ia accordance with section 236 of the Legislative
Reorganization Act of 1970, 31 U.S.C. § 720 (1982), which
requires the submission of written statements by the agency
to the Committees concerning the action taken with respect

to our recommendation. \

Yhotlm -
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